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l[s. Jean A. Webb
secretariat
Conrnodity Futures Trading

Conmission
2033 K Street, N.W.
Washington, D.C. 2OSSI

Re: National Futures Association: proDosed NFA
Regi stration RuIe 402 and Interprelive Notice toRegistration Rule 402

Dear l.{E . Webb:

Pursuant to Section 17(j) of the conmodity Exchange Actas amended (trActr), National Futuies Association ("NFAr') heiebysubDits to the Conmodity Futures Trading Conmission ( r'eonmis-
sionrr) proposed NFA Registration RuIe +02 and a proposed hter-pretive Notice to Registration Rule 402 ( rlnterpietive Noticeir).Registration RuIe 4o2 and tbe Interpretiie llotiie were approvedby NFArs Board of Directors ("Boardn1 at its meetinq on ttly Zf,L992. NFA intends to make Registration Rule 4O2 arrd, the Inter-pretive Notice effective on June rs, L9g2 unress the coEmissionnotifies NFA, within ten days after receipt of this submission,that the conmission has detlrnined to review Registratl.on Rule
4O2 a'rd the Interpretive Notice for approval.

aaa



NFI) -2-

DIs. Jean A. Webb Ylay 27, !992

Rule 402. Waiver of Testing Reguirenent.

The Director of conpliance may waive the requirenentsof Registration Rule 4O1 under circuustances approved by the
Board of Directors. The deciEion of the Director of Com-pliance shall be final.

IXIEIPRATIVE XOTICE
IO RBGI€TRAIIIOIT RI'I..E {O2

cPos of Poola Tladipq prilarilv i|r gecurities

The Board of Dj,rectors has granted the Director of
compliance the authority to waive the series 3 exaninationfor certain individuals who are associated with connoditypool operators who are required to register solely because
they operate conmodity -pools which are principalty engagedin securities transactions. fhe individual oi firn rtquest-ing the waiver nust provide a written description of ttrefacts which qualify the individual for a waiver. The Direc-tor of compliancers decision will be final.

The Director of Conpliance is authorized to waive ttre
Series 3 exanination in either of the following situations:
1. The cPo is subj ect to substantj.al regrulation by a

federal or state regulator (e.g., the Securities and
Exchange conmission, federal bank regulators, or state
insurance agrencies ) and the cpo lirnits its activitiesfor-lrhich registration is required to operating con-nodity pools which:

a. engage principally in securities transactionE,
b. gonnit only a snall percentage of ttreir assets asinitial margin deposits and lreniums for futures

and options on futures, and

c. use futures transactions and options on futures
on1y for hedging or risk nanagiuent purposes.
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27, L992 letter from Susan Ervin,of frading and uarkets, to Daniel
of NFA.

The. individual requesting the waiver is a generalpartner of a CpO which is prinarily involvta withsecurities investDent vehicles; there is at least oneregistered generai partner who has taken and passed theSeries 3 exauination i and the individual requlsting thewaiver is not involved in solicitinq or accJpting foolparticipations, trading futures or options on fu€uies,handlinq customer funds, supervisinq any of the aboveactivities, or engaging in any othei aclivity that isj.ntegral to the operation of the fund as a pool.

Ylay 27, 1992

chief counsel
J. Roth,

Waiver requests should be directed to:
Director of Conpliance
National Futures Association
200 West Madison Street
Suite 1500
chicago, Ill.inois 60606-3447

B. ErplaDrtl.oD of D.r lttrl R.giatratioE Rule {O2 and l[t.r-ptstiv. Iotica to R.gistratiot Rulo tO2 to provl.al. fora niver of tb. t.stlrg r.quir€r.Dt for cerlaia ildi_vl.dullr aggociatad ritD cpos of pools tradilg prirlrrltyia securitiea.
Certain firns operating funds trading nostly in securi-ties are exenpt from regiltration under co,nni=iion n-|r.iitio'

!:5. Since they are not.registered, the general partiers ofthese funds are not required to take the series 3 examination.Holrever, not all firns offering funds trading prirnarily i.nsecurities_qualify for. an exenption under cornrnission Rigrulation4.5 even if they function in a nanner sirnilar to funds itrich aoqualify-for an exenption. Therefore, cornmission staff a6ked NFAto consider. waiving the testing reguirement for certain individu-a]s assoclated with registered conmodity pool operators (rrcpos'r)operating pools trading prinarily in secuiities-. r

. l,tarch
of the Division
General Counsel
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The Board agrees that a waiver of the testing require-
rnent is appropriate under linited circumstances involving indi-viduals associated with CPOs operating pools trading prinarily insecurlties. The Board a.Lso beLieves that extending a testing
exemption under the circunstances described in the- Interpretive
Notice will neither violate the spirit of the testing requirernent
nor open a floodgate to requests for exenption.

The Board felt that the rule providing relief from tlretesting requirenents should be flexible- enough to deal withslight variations in the factual circu:nstances of a Darticular
case but specific enough to give Menbers notice aboui which
circumstances qualify for a waiver and which do not. Therefore,
proposed Registration Rule 4o2 gives the Director of Conpliancethe authority to grant waivers under gruidelines established by
ttre Board of Directors. The Interpretive Notice to Registration
Rule 402 establi.shes those gruidelines.

Under the fnterpretive Notice to Reqistration RuIe 402,the Director of conpliance is authorized to wiive the series 3
exanination if:

1. The cPO is subj ect to substantial regrulation by afederal or state regruJ-ator and the CFO linits itsactivities. for which registration is required to oper-ating or giving trading advice to cornnodity pools whicn
engage principally in securities transactions, connit
only a snal1 percentage of their assets as initial
margin deposits and premiurns for futures and options onfutures, and use futures transactions only for hedqingor risk nanagenen: purposes; or

2. The cPO is prirnarily involvad with securities invest-
nent vehicles, the person requesting the waiver is ageneral partner of a fund with at liast one generalpartner wbo has taken and passed the Series 5 exauina-tion, and the_general partirer requesting the waiver isnot involved in the futures and 6ptions activities ofthe CpO.

As stated above, NFA intends to nake Registratlon Rule
402 and the Interpretive Notice effective on June LS, Lgg2 unless
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NFA recei.ves notification that the conrrission has determined torevierr proposed Registration Rule 402 and the rnterpretive Noti.cefor approval.

Respeqtfully submitted,
t/) n /--7 /I h' ,,' tr-'/k-LU//{^'/nf | --' '

Daniet J. RUth
General Counsel

DJR: j ac (Ltrs\Rule4O2. KpC)

cc: Chairnan Wendy L. Grarnrn
Conmissioner Fowler C. West
Conni.ssi.oner wilLian p. Albrecht
Conmissioner Sheila C. Bair
Connissioner Joseph B. Dial
Andrea M. Corcoran, Esq.
Dennis A. Klejna, Esq.
;Ioanne T. I{edero, Esq.
Alan L. Siefert, Esg.
Susan C. Ervin, Esq.
Lanrence B. patent, Esq.
David Van wagner, Esq.
Linda Kurjan, Esq.
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July 10, 199 2

VIA FEDERAIJ EXPRESS

Ms. Jean A. Webb
Secretar iat
Cormodity Futures Trading

Comnis sion
2033 K Street, N.W.
Washington, D. c. 2 0581

Re: National Futures Association: Proposed NFA
Registration RuLe 402 and fnterpretive Notice to
Registration Rul,e 402

Dear Ms. Webb:

By letter dated May 27 , 1992, National Futures
Association ("NFA") subnitted to the Commodity Futures Trading
Conrmission ( Itcommiss j.onrr) proposed NFA Reqistration Rule 402 and
Interpretive Notice to Registration Rule 402. After discussions
with Connission staff, NFA has revj.sed the language in the
Interpretive Notj.ce to better reflect the intent of the Board.
This submission is intended to replace the May 27, L992
submissi.on.

Nes NI'A RegistratioD RuIe {02 alal Interpretive Notice
to Registration Rule 4o2 to providle for a waiver of the
testing requirement for certain iadividuals associated
rtitb CPOS andl pools tradl.ng prinarily in securities.

REGISTRATION RT'I.EA

tt*

PARI 400. pRoFlcrEr{cy REQUTREUENtS

A.
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RuIe 402. Waiver of Testing Requirenent.

The Director of conpliance may waive the requirements
of Registration Rule 401 under circurnstances approved by the
Board of Directors. The decision of the Director of com-
pliance sha1l be final.

INTERPRETIVE NOTTCE
TO REGISTRATION RUI.E IO2

cPos of Pools Traalinq Prinarilv ip SecuritieE

The Board of Directors has granted the Director of
Cornpliance the authority to waive the series 3 exarnination
for certain individuats e/ho are associated $tith comnodity
pool- operators who are requj,red to register solely because
they operate connodity pools which are principally engaged
in securities transactions. The individual or firn request-
ing the eraiver rnust provide a written description of the
facts nhich qualify the individual for a waiver. The Direc-
tor of CompLiance,s decision will be final.

The Director of conpliance is authorized to waive the
Series 3 examination in either of the follot^ting situations:
1. The cPo or the connodity pooL is subject to regulation

by a federal or state regulator (e.9., the securities
and Exchange conmission, federal bank regulators, or
state insurance agencies) or the pool is privately
offered pursuant to an exenption frorn the registration
requirements of teh Securities Act of 1933 and the CPO
linits its activities for which regtistration is re-
quired to operating a commodity pooi lrhich:

a. engages principally in securities transactions,

b. conmits only a srnall percentage of its assets as
initial margi"n deposits and prerniums for futures
and optj-ons on futures, and

c. uses futures transactions and options on futures
only for hedging or risk management Purposes.
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The individual requesting the waiver is a general
partner of a cPo or of a connodity pool which 1s pri-
rnarily involved with securities investments; there is
at least one registered general partner of the cPo or
pool who has taken and passed the Series 3 exanination;
and the individual requesting the lraiver is not in-
volved in soLicitinqt or accepting pool participations,
trading futures or options on futures, handling cus-
toner funds, supervising any of the above activities,
or engaging in any other activity that is integral to
the operation of the fund as a pool.

waiver requests should be directed to:
Oit""tor of Cornpliance
National Futures Association
2O0 West Madison Street
Suite 150 0
Chicago, Illinois 60606-3447

B. ExplaratioD of neu NIA ReElstlatiotr Rule {02 aad llter-
protLv€ Notice to Reg{stlatioD Rul€ {02 to proviale for
a waiver of the testing requir€Deat for certai! inall.-
vialuals associatad nith CPOg ard pools tradl.lg pri-
narily in securitieg.

certain fj.rms operating funds trading mostly in securj--
ties are exempt from registration under cornmission Regulation
4.5. Since they are not registered, the general partners of
these funds are not required to take the series 3 exanination.
However, not all firms offerinq funds tradinq prinarily in
securities qualify for an exemption under Cornmission Reqrulation
4.5 even if they function in a nanner siniLar to funds vhich do
gualify for an exemption. Therefore, Connission staff asked NFA
to consider waiving the testing requirernent for certain individu-
a1s associated with registered conunodity pool operators (rrcPostr)
operating pools trading prinarily in securities.r

' March
of tbe Divisi.on
ceneral Counsel

-3-

1992 letter from Susan
Trading and Markets, to
NFA.

Ervin, Chief Counsel
Daniel J. Roth,

27,
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Ms. Jean A. Webb Jufy 15, 1992

The Board agrees that a waiver of the testing require-
nent is appropriate under limited circumstances involving indi-
viduals associated trith cPos operating pools trading prj.rnarily in
securities. The Board also believes that extending a testing
exemption under the circurnstances described in the hterpretive
Notice lrill neither violate the spirit of the testing reguirenent
nor open a floodgate to requests for exemption.

The Board felt that the ruLe providing relief from the
testing reguirenents should be flexible enough to deal with
slight variations i.n the factual circumstances of a particular
case but specific enough to give Members notice about thich
circunstances qualify for a waiver and which do not. Therefore,
proposed Registration Rule 402 gives the Director of compliance
the authority to grant naj.vers under guidelines established by
the Board of Directors. The Interpretive Notice to Registratj.on
RuIe 402 establishes those guidelines.

under the Interpretive Notice to Registration Rule 402,
the Director of compliance is authorized to waive the series 3
exanination if:

1. The CPo is subject to substantial regulation by a
federal- or state regulator and the cPo linits its
activities for which registration is required to oper-
ating or giving trading advice to a commodity pool
which engages principally in securities transactions,
cornnits onty a srnall percentage of its assets as ini-
tial nargin deposits and premiums for futures and
options on futures, and uses futures transactions only
for hedging or risk managenent purposes; or

2. The cPo is prinarily involved with securities invest-
ment vehicles, the person requesting the waiver is a
general partner of a fund with at least one general
partner nho has taken and passed the Series 3 exanina-
tion, and the general partner requesting the waiver is
not involved in the futures and options activities of
the CPO or poo1.

NFA intends to rnake Registration Rule 402 and the
Interpretive Notice effective on August L, :-992 unless
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Ms. Jean A. webb JvLy 15, 1992

NFA receives notif,ication that the conmission has deternined to
review proposed Registration Rule 4O2 and the Interpletive Notice
for approval.

Respectfully subnitted,

fu*A<<-a*
Daniel J. Roth
ceneral counsel

DJR: jac (Ltrs\RuIe402 .KPC)

cc: Chairman Wendy L. cranm
Conmissioner Fowler C. West
cornniss ioner willian P. Albrecht
Conmissioner Sheila C. Bair
Comnissioner Joseph B. DiaI
Andrea Il. Corcoran, Esg.
Dennis A. Klejna, Esq.
Joanne T. Medero, Esq.
AIan L. Siefert, Esq.
Susan C. Ervin, Esq.
Lawrence B. Patent, Esq.
David Van Wagner, Esq.
tinda Kurjan, Esq.


